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About the Author/Facilitator 
Debbie Laycock is a student, writer, trainer and facilitator of restorative justice. A long term Police Officer from the UK, she left Policing to concentrate on Restorative Justice and repairing relationships affected by crime/offending.  She has trained people from all areas of the community in Restorative Justice including Educators, Justice Officials, Lawyers, Politicians and Human Resource Professionals.

Causing Death by Dangerous Driving:
A Restorative Justice Case Study

Adelaide is Australia’s 5th largest city with a population of just over 1.1 million. Benefiting from a Mediterranean climate and well known for its many festivals and substantial wine production Adelaide is frequently referred to as a very large country town due mainly to the relaxed lifestyle and lifetime interaction of its residents. With around 150 deaths on the roads annually, the majority being in regional areas, there is an average (2000-2004) of 20.2 charges of causing death by Dangerous Driving laid annually. 

The Victim

The victim was a 59 year old male, married with 2 adult children at the time of his death. He had 1 young grandchild and the 2nd on its way. On the day in question he left his home at approximately 07.00 and drove his usual route to his workplace. He was driving alone and in his usual vehicle-a van, which he also used in the course of his employment. 
Approximately half way into his journey, he was driving east along a divided dual carriageway road, a median strip separating the 2 eastbound lanes from the 2 westbound lanes.  He was hit head on by a car driving in the opposite direction, that car having mounted and crossed the median strip.  The victim died some days later in hospital as a result of injuries sustained in the collision. There was no indication or accusation with regard to his driving at the time of the collision.

**********

The Defendant

At the time of the incident the defendant was a 39 year old, employed nurse, who was returning home after working a night shift. She was unmarried and had no children. She travelled that route regularly and worked night shift for the majority of her working hours. As a result of injuries sustained during sports participation some years previously, and numerous failed surgical attempts to rectify the damage, she was subject to a pain management regime that necessitated the consumption of large quantities of slow release medication with the addition of rapid action medication to counter breakthrough pain.  She had been on this regime for about 8 years and had never been involved in a vehicular accident. As a result of the accident she sustained major injuries that will continue to afflict her for her lifetime, and was still hospitalised beyond the death of the victim, which as mentioned occurred some days after the accident. Prior to the accident she was residing with her mother who was in a position to support her with her pain management and continues to reside there. 

**********
The Court Proceedings

Some 2 years after the accident the defendant appeared in District Court in Adelaide and pleaded “Not Guilty” to the offence of ‘Causing Death by Dangerous Driving’ This plea was entered on the advice of her legal team, as they felt she did not fulfill the requirements of the offence, in that she did nothing intentionally or recklessly to endanger life, although she accepted that she had been the driver of the vehicle and that as a result of that the life of another had been lost.

The defendant had always maintained she did not recall the accident and although she did not feel that they were the case, it was suggested that a micro sleep or a seizure may have rendered her temporarily incapacitated.

She had been advised through her own admission and evidence provided by her consultant that if using the breakthrough medication she was to avoid driving but had not taken that in the 24 hours prior to the accident The defendant assured the court that she had not taken the medication required for breakthrough pain, and had never been advised not to drive whilst subject to her regular regime of slow release medication. 

Numerous medical witnesses gave evidence, which at times may have been considered to be contrary to both other medical witnesses and that of the defendant.

The trial was by Judge alone at the choice of the defendant and the Judge found the defendant Guilty of ‘Causing death by Dangerous Driving’ stating he did not believe her evidence regarding the amount of pain medication she had taken in the 24 hour period prior to the collision. 

**********

The Motivation 

Prior to the finding of Guilt, the facilitator was approached by one of the daughters of the Victim, who was interested in pursuing a Restorative Process. At that stage no intervention could be offered due to the plea entered, and also as the rest of the victim’s family did not yet feel inclined to enter this difficult process. Whilst the facilitator explained that the admission of involvement and responsibility expressed by the defendant (this being different to Guilt) was enough to allow an approach, the current legislation may view any approach as hostile and interfering. 

Following the Guilty finding, the facilitator was approached by the same daughter, this time with her mother (the victim’s widow) and her sister to again raise the issue of a Restorative Conference. Their motivation for this was their desire to understand to the best of their ability what had actually happened. They felt the information they had received both prior to and during the court case was minimal and they also expressed a desire to ensure that the defendant was fully aware of the impact of her actions on people beyond the deceased. 

Following consultation with other family members from the Victim’s side, approach was made to both the prosecution and the defence counsel. Both were previously ill informed about the process and some information exchange occurred to rectify this particularly with regard to the aims of the process and the benefits that could be achieved for the individuals involved. Approach was made through counsel to the defendant who had no hesitation in expressing her eagerness to speak to the family. 

During preparation the defendant and her mother both mentioned on a number of occasions their ongoing desire to talk to the family, a desire that had been discouraged by the System. The defendant repeatedly talked of her remorse and her deep pain, in thinking of the loss she had caused; she said she felt that she needed to convey this to the family. The defendant’s mother spoke of her wish to express her sorrow to the family stating as a parent she could imagine some of the pain they must be feeling.

 The Victim’s family in this case consisted of 4 female individuals who had all lost an important person in their lives, for 2 it was a father, for 1 it was a husband and for the 4th it was a son. The varying roles the deceased had played clearly affected their individual losses and their motivations for pursuing the possibility of Restorative Conferencing varied substantially: however the common factor was their concern about the drug use mentioned throughout court proceedings, a fact they felt had been played down somewhat.

Due to the infancy of the use of this type of process within the Adult system in Australia, particularly when conducted, pre-sentence, the case was adjourned with a request that a report be submitted by the centre post conference and pre-sentence at a date set a month hence. 

**********

The Conference 
The defence counsel questioned involvement of themselves in the process whilst acknowledging that they felt their presence may negate the freedom of others involved to participate honestly and openly. They were happy for the process to proceed without their involvement, and with no wish to be involved expressed by the prosecuting counsel this is what occurred.

Debbie Laycock, a trained Restorative facilitator for the community based Centre for Restorative Justice coordinated the process and made the necessary contacts, undertaking personal sessions for all involved and ultimately organised and facilitated the conference.

Initially the Victim’s mother showed a reluctance to participate stating that the defendant deserved whatever she got and that she could never undo any of the damage that had been done to her and the rest of the family. Following an explanation of the process, the fact it was not intended to replace any sanction the court handed down, but rather to allow all involved to voice their concerns and queries directly with others involved, and to address what they might need to achieve some closure and ability to move on for those affected, she altered her 

View, and became eager to participate and be heard.

The conference was held in a local neutral location, and timing was established to accommodate all those involved. Flexibility was the key to bringing people together who were involved and affected by the incident. 

Due to the extreme emotions involved it was deemed vital that each participant had a separate support person who could both partake in the process   and support the individual throughout the process and the journey that might begin following the process. This meant that there were 10 participants for the conference other than the facilitator, these being

· the widow, who was supported by a family friend who had travelled the journey since the accident with her, 

· the mother of the deceased supported by her granddaughter (the deceased niece) who had also experienced a loss in this case, 

· The elder daughter of the victim who was supported by her husband (again there was a personal loss for him also), 

· The younger daughter who was supported by a work colleague who had experienced severe personal trauma  as a result of crime also, and

· The defendant who was supported by her mother.

At the conference people were seated in a circle, with no tables or other barriers. The defendant sat closest to the left of Debbie and the family of the victim started to the right of Debbie, with each participant sat beside their support person. Where the 2 groups met, there were support people, least personally affected by the incident (although it was agreed that everybody had been affected in some way) 

The five-hour conference began with Debbie giving an overview of the conference process and reminding those present that participation in the process was voluntary. 

As anticipated the initial feeling of the conference was a strained and difficult one, with the defendant remarking on first entry that she felt as if she was entering the lions den. The defendant began by talking about the incident, her pain management regime and her life since the accident. She spoke of the moment she was informed by her mother of the death of the Victim, the lack of contact she had had with police and the Judiciary (other than her own counsel) since the accident and of her deep remorse and regret over the accident.
When the defendant spoke relating the events preceding and following the accident, her voice was shaky and her demeanor was one of someone in pain both physically and emotionally. She spoke without hesitation, answering questions succinctly. She retained her ability to speak despite her body shaking with nerves. All members of the family interjected with questions around verification of what she was saying as she spoke and she answered readily. She openly admitted she did not fully know what had occurred as she did not recall the entire event.

She spoke of her medical injuries following the accident, her attempts in hospital to gain information about the other driver. The family questioned this, but appeared satisfied that despite her efforts she did not get any meaningful information (as would be in line with patient confidentiality)

When the defendant spoke of the lack of contact or information from police the family was shocked as this did not fit what the police had been telling them. They had been told that the defendant had said this or she has said that (I learnt following the conference that the widow contacted the Police Officer with whom they had had most contact and asked him regarding this lack of contact and according to the widow, had the essence of the defendant’s  story verified). 

The defendant addressed the questions regarding her drug use to the family, openly admitting to being dependant upon this medication but not admitting an addiction. She told everyone that she would cease taking it if the pain was to stop, but on occasion when she had tried the pain had become unbearable. 


She explained to the family the differing affects on the body between morphine (as the public know it), and the slow release morphine that she was/is prescribed. 
She described how her body had built up a tolerance to the drug after 8 years of taking it, thereby necessitating the increase in dosage to what many may consider a large dosage. She stated that when taking just the slow release medication her ability to function was not decreased, but rather increased as the pain was lessened to a level where she was able to function. 
She described some of the surgeries that she has had on her knees, and described situations she experiences such as dislocation of her knees, she explained that it is when this type of thing happens, that she needs to take additional medication for pain relief, such as injectable morphine. She told how she is aware that this additional medication does negatively impact on her ability to function correctly, so when these occasions arise, she would, if scheduled to work, cancel her shifts. 
The defendant explained this is the reason that she was agency nursing and not permanent on a hospitals staff, as had been offered to her. She feels that to cancel a shift as a permanent staff member causes more issues for the hospital than it does for an agency. She stated that if she used additional pain medication above her usual pain management regime, she would never go to work, or drive etc.

The defendant spoke of the personal distress that she has felt everyday since the Victim’s death over the fact that she was responsible for someone losing their life. She said she also thought on a daily basis of the suffering his death had left behind him and how she wished she could do something to ease that pain for them, but is unable to think of anything that will ease that grief.

When asked by the family if she had considered taking her own life, the defendant replied that she had, but that would not change anything either.

Each member of the family raised questions around the use of morphine, with the defendant insisting that her general use did not affect her ability to function as stated above. 

The family raised questions surrounding the accident itself, some of which the defendant was unable to recollect, questions asked were along the lines of why she had not enquired at the scene about the deceased’s welfare, her response to this type of question was that she was in a state of shock and was not even aware that she had had a collision until an attending witness told her, still leaving her unaware that another vehicle was involved. 

The family and support people each spoke individually of their loss, largely in line with the victim impact statements already supplied to the court, but being vocalised provided compounding passion. Throughout this the defendant was noticeably uncomfortable, but maintained respect throughout, and acknowledged the speakers regularly. 

A large topic of conversation was around the lack of care the family had experienced with hospital staff after the deceased had been taken from ICU, and the lack of support networks such as counsellors to help the family with decisions such as the one presented with regard to the deceased’s life support machine. The defendant was disappointed and disgusted to hear the widow talk, of several incidents within the hospital that would have compiled the trauma she was already suffering along with the rest of the family.

When all the family had finished talking of their loss and their individual relationships with the Victim, the defendant said “I know this does not mean very much but I am truly sorry for what you have all lost because of me”. She maintained eye contact with the family members as she said this and there was an audible expulsion of air from several family members as though hearing this had generated some relief.

The family spoke of how the whole process dragged on, causing more and more suffering as it did so, and they just wanted it all to be finished….. the defendant  agreed with them and informed them that she had the preceding day instructed her legal team to withdraw her application for an appeal as she too wanted the whole process to be concluded, something she thought was vital before any real repair could commence.

Throughout the conference, all participants spoke openly, despite the process being very emotional for all involved. Participation required courage on all parts and all people were given opportunity to speak openly and honestly, questioning what others had said or indeed what they had heard from external sources. All involved parties were given opportunity to talk until they felt they had no more to say.

**********

Derivation of outcomes:

After a short break, during which the defendant spoke with the deceased’s elderly mother separately, the group reconvened and started discussions around what they felt needed to be done to repair some of the harm that had been generated by the offending. The family all agreed that no action would return to them what they had lost, and discussed what purpose prison would serve……the mother of the deceased stated that for her the only purpose it would serve would be that the defendant would suffer as she has suffered, the family spoke of how they recognised that the defendant had already suffered and would continue to do so both emotionally and physically, but said they felt she needed some other consequences too. They agreed that any affects that prison may have would most likely, be negative ones and would not decrease the likelihood of re-occurrence. 

All the victims family acknowledged that where they had felt they were dealing with a drug addict, they now accepted that the dependency of the defendant on her medication was substantially different to an addiction, and that whilst they may have considered a rehabilitative programme to be beneficial previously they now felt with the ongoing pain problems that was not an option. 

A conversation then progressed around the information they had received in court that no research had been published around the affects of pain killing medication on driving ability and how they thought this was vital for both their peace of mind but more so for the community and pain management patients in the future. It was suggested that the Judge may be asked if he were able to make a direction to this affect that may increase the likelihood of such research being undertaken, It was agreed this would be put before the Judge and also that a letter requesting the same would be compiled with the help of the facilitator and signed by all involved parties and sent to all Members of Parliament and Research Universities in South Australia. It was agreed that the letter should not be done pre-sentencing, but as stated above the Judge would be asked to vocalise the need for such research.

The defendant mentioned the possibility of providing some community service in the form of instructional talks to young people around driving and pain medication. The family thought this was a good idea; the widow asked that pain management clinics also be used as a source of audience for these talks. The facilitator was asked how this could be managed and the family was informed that if directed by the Judge, the defendant could be placed under the supervision of a Department of Community Corrections Officer, who would be responsible for monitoring any community service. 
The widow also said another possibility for community service could be in the form of voluntary work at Julia Farr (a facility for people with major brain injuries)  the defendant stated she had worked there previously as well as in Intensive Care and was painfully aware of the impact of collision injuries on humans. 
It was stated that these suggestions would be forwarded to the Presiding Judge for consideration.

The defendant advised the family that she had only driven twice or 3 times since the accident, and was very frightened to do so and would be losing her licence upon sentencing anyway. Several members of the family stated that she should not be driving whilst on the medication, and the defendant offered to provide an undertaking to the court that she would refrain from driving whilst on the levels of medication being taken at the time of the accident (or higher) and the family thought this was right in the circumstances.

The defendant asked the younger daughter (who had previously voiced an interest in documenting the conference, a request that had previously been declined by the defendant) what her rationale was for asking her to have the conference filmed.  The Victims daughter explained that she felt as though there was a story that needed to be told, involving grief, hope, loss and reconciliation. She stated it was not intended to paint the defendant as a bad person but rather provide more in depth understanding of all involved persons, to the greater public. The defendant said that although she had refused to have the conference filmed, she was now willing having listened to the daughter to meet with her separately to discuss and possibly assist in the completion of the documentary that she has been filming at various stages since her father’s death.
The defendant informed the family that as a result of this meeting she would withdraw the current Appeal against sentence she had underway. This was welcomed by all involved, as it would prevent the process from continuing for even longer than it already had.
**********
The Sentencing Submissions

Several weeks after the conference, the court met for submissions relating to sentencing. A copy of the Restorative Conference report had previously been submitted to both Prosecuting and defence Counsel, together with a document outlining the outcomes those involved had agreed upon. This document had been signed by all those present at the Restorative Conference as a true reflection of what had been agreed that day.

These documents were accepted by the Judge on the Court’s behalf to be considered during sentencing.

It was noted by the court that the outstanding appeal was withdrawn.

During this court appearance both daughters of the deceased read aloud their victim impact statements, and many people in the court were tearful, including the defendant who was in the dock.

**********
Sentencing

Some 6/7 weeks after the conference the court reconvened for sentencing by the judge. 

All participants of the conference were present in court with the exception of the widow’s conference supporter. It was apparent that all were ready for a closure to the legal proceedings that had been ongoing for such a lengthy time. 

In his sentencing remarks the Judge mentioned that the authority and role of imposition of sentences remained within the Court. He did mention however that he placed great weight on the views of the Victim’s family and the contents of the report submitted following the Restorative conference. 

The Judge expressed support for the conference as a means of involvement and understanding particularly on the part of the Victim’s family.

Throughout his sentencing the Judge on several occasions mentioned the conference, the agreements reached and their consideration in his decisions. He imposed a 2 year jail sentence which he suspended for a period of 3 years, whilst imposing the following terms

· A six month period of home detention to be monitored and controlled by the Department of Community Corrections.

· 150 hours of community service, to be organised, coordinated and monitored by the Department of Community Corrections (at this stage the Judge specifically mentioned that he felt the community service should be considered along the lines of that mentioned within the Restorative Conference agreement). He ordered this community service should be completed within 18 months.

· A loss of driving license for a period of 5 years.

· The Judge also made mention to the lack of published research around the effects of slow release medication on the ability of individuals to drive, highlighting the opportunity for such research to be undertaken.

At the time of writing, the home detention had commenced and processes were in place for the commencement of community service.

Negotiations were still underway for the carrying through of other undertakings made as part of the Restorative Conference that were not officially imposed as part of the sentencing.

**********

Possible Study Questions
1. Read this case history. What would most likely be the outcome of this case within most criminal justice arenas? What values would prevail in the community for handling this case? 

2. What restorative justice core values are exemplified in this case history? 

3. In relation to the case study …… What harm resulted from the accident? Can we heal the harm and if so how? Who is responsible for healing the harm? 

4. What would your community need to do to create a restorative justice approach to incidents such as presented in the case history? 

5. Do you feel the result would have been the same in the absence of a Restorative Conference?

**********
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